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te his exhibits from - as Appellant's Exhibits 




1 and 2, 


and we will change that. Those become 




Appellan 
accept i 


into the record, but it's just not considered 




Number 1 


That was the retention register created based 






f the records, and I said I would defer ruling 




on that 


intil the hearing until I heard the evidence, 




and the 


igency has withdrawn that exhibit. So that is 




withdraw, 


. and will not be considered. 


I 


the^appe 


the other proposed stipulations. Stipulation 


22 


number 4 


the appellant does not stipulate to. That's a 


23 


changed 


from competitive to accepted service. That is 


24 


not subj 


ect to a stipulation, I will have to decide 


iL 


that. 
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"cl 7^Z 


ur Honor. 


our chance 


5 


if YOU 


' think a witness testif i 


es to something 


that you 


' 


dl.a.. 


ee with yon certainly ar 




the 


' 




Tjnity to respond to that 




re 


11 


somec 


f it you may Just disagr 


ee with, but It 


s not your 






o argue, just to point t 
pon. 


tirr 






was c 


lied as a witness and, t 


aving been firs 


duly 




sworn 


^^^zrirzi 


state and spell 






.-!-. 




e is Timothy Co 


; that's 



cribe your position a 



s actually booty f 
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THE WITNESS: Yes. 




3 THE WITNESS: $150,000, GEN Wi 


afield Scott, 


4 who is our founder, brought back money. 


instead of 


5 burning Mexico City he brought back boot 


y because he 


6 knew most of his soldiers were immigrant 


s and they would 


7 have family here to take care of. So th 


at's how long 


8 the home in D.C. has been around. 




9 JUDGE COOK: What year was tha 


t when the 


10 Mexican-American War? My history is — 




11 THE WITNESS: That was late 18 


40s. The home 


12 was established in 1851. 




14 before, right? 




15 THE WITNESS: It was the Soldi 




16 back then, then Soldiers' and Airmen's H 


ome and then in 


17 1991 Congress brought together the Naval 


Home that was 


18 in Mississippi and the Soldiers' Home as 


one entity 






20 JUDGE COOK: Okay. Thank you 


Go ahead. 


21 THE WITNESS: You're welcome. 




JUDGE COOK: Appreciate it. 




24 Q Dfon taking your position what 


was the 


25 financial situation at the homaT 
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1 


you treat different classifications of jobs, whether 








Q Can you exDlain the stipend program, please? 




A Yes. 




OtTOGE COOK: Before you answer that, when did 




the stipend program start in Gulfport, do you know? 




THE WITNESS: Gulfport? Way before ■ 91 . But 




when they came together in '91, the stipend program was 




there in '91 as a resident employment process, resident 




stipend program. 




JUDGE COOK: All right. So it existed a long 








THE WITNESS: Right, and they were 




independent, so they didn't really share information 




either. 




JUDGE COOK: Go ahead, thanks. 

THE WITNESS: So with that, the stipend 




program is run where residents are - pay $120 a month 








of the other residents, whether Ifs in activities. 




whether ifs in resident services, whether ifs in 




health care. There are various spots that we look at 




that don't replace civil servants but that they add and 
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1 thsy als 


are a way 


to help J 


eep res 


iden 


tS bL 


sy. 


2 occupied 


if they wan 


t to do 


omethin 








Q 


Mill you 6 


escribe 




dent 


_. 1 


5 program 


n the Washington hor 


m when 


ywu 


toot 


over? 


7 again, n 


Yes. The 


resident 


employe 


e pa 


Id a 


hourly 


s In" 


vant would 


IIIZ 


hey wei 


ude 




idered 


11 their 35 


percent of 


what the 


, have 


opa 


y to 


us. YOU 


12 know, it 


s a cap. NOW the c 


P is $ 


,144 


, bu 


- a resident 


13 pays 35 


percent of 


heir inc 


me. I 


exc 


lude 


3 that 


14 payinent 


So I begar 


ent from 


jate wh 


re o 




asident 


16 en^loyee 




in D.C. 


which 


cost 


oupl 


e hundred 


18 thousand 


a by me and 


e spendi 


to say 


that 


, ok 


It was 


I rz; 


Ldents doin 


oing, so 


they s 


:;: 


1 


::;; ^ 


23 that and 


say, okay. 


we need 


to eval 


late 


wher 


e we have 


24 these po 


sitions bee 


use they 


re probabli 


not 


as 


25 appropri 


ate to go t 


a resid 


ent cat 




of 


employment 



employees at the Washington home at the time you toi 
over or approximately? 

A Probably ranged from $30, 000s to — we hai 
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1 


resident employees? 




THE WITNESS: No, no, no. No, no, a thousand 


3 


residents but we had 877 employees. 


4 


JUDGE COOK: Total? 


5 


THE WITNESS: Total, correct. 


<5 


JUDGE COOK: Okay, got you. 


1 


THE WITNESS: So what I'm saying is we almost 


8 


had one for one. In the retirement home industry where 


9 




10 




11 


then of course in nursing and assisted living you staff 


12 


according to your census. 


13 


JUDGE COOK: Okay. Go ahead. 


14 


THE WITNESS: So we looked at not Just the 


15 


resident employee program but we looked at what we 


16 


didn't do well, which transportation was an area. We 


17 


had old buses, Bloomberg buses, that didn't have 


18 


bathrooms and the air conditioning didn't work. We 


19 


evaluated that through a streamlined study to look at. 


20 


okay, we really want to concentrate on providing the 


21 


residential care for our residents. What else do we 


22 


need to evaluate? 


23 


Transportation, we don't have to do well, we 


24 


Just have to contract with somebody who does that well 


25 


if it gives us a better service and probably is in a 
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no resident employee 



t not pay fully f 
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it was all relevan 


to what was going on at the time. 




Q Do you r 


call having a concern about security 




guards sleeping at 


the gate? 




A Yes, I h 


id a concern about, whether it's 




security, whether 
found asleep at th 


2ir job that is a disciplinary action. 




anyone's age or fm 


iction, but if they're supposed to be 




awake and doing a 


Ob they need to be awake and doing 




that job. 






Q can you 


state your age for the record? 




— ° 


zrzizzz::^'^^ 




"^'^lE 


3one sleeping at the guard gate and so 




because it's our s 


zzvi^irii7rzrjT 




JUDGE CO 


::"! you haye any e^ience that 




caused you to be c 


oncemed about thatT 



Q Currently on the gate what type of employees 



t perhaps made m 
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rained security guards on the gate, contractor guards 
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actually, you fired them, is that true? You actually 



,t employees had been 



ce, and the law said that he was supposed to remaii 
e competitive service. In that case you would have 






e principle, same model? 
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was that — if you look back at the IG reports, at the 




direction that I've received from the Secretary, there 




were many for^s of guidance to say programs at one home 








vice versa as well. 




Administratively it does not mean that they 




should keep programs that were not as cost effective. 




And if they had a better working program at one of the 




homes, they should share that with their sister home. 




Q Okay, well, tHen in other words, I just 








D.C. had a better system in so mach as you were paying 








not conduct a RIF, and you were required to conduct one. 








group of people as opposed to positions? 
















like with security we abolished all of the resident 




positions, the resident employee positions, just like we 




did in transportation, we abolished all those positions 




because it went out to contract. 




so again, the point is that we did do it by 




position, by each department, so ifs not personal. It 
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2 A Not to my - 


3 JUDGE COOK: One contractor, right? 


4 THE WITNESS: Yes, that's right. 


5 JUDGE COOK: One contract, the number of 


6 employees - 


B « ;!l!r™e.-..e.ea.e.™ 


10 lll![r°" o™. there. „h.ch .s the sa^ as xt ™s 


11 A Okay - 




13 me that. You have to ask him a question. 


MR. WILSON: Okay, I'll do that. I ■ 11 do 


16 Did it cost more to hire — we're talking 


17 about the — how much did you pay the people that you 


18 replaced the appellant, myself with on the gate? I was 


19 replaced in the department of security services. Did 


20 you not hire some more people into civil service 


21 positions? 




24 your objection? He's saying if they saved money by 


25 separating him, I think that's his question. 






replace peopl. 



t employee program was 



ants on the gate today, 
e gate today? 
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1 section 


ranch and they used different forms and 


2 dlfferen 


procedures. Jobs were posted. They were not 


3 posted o 


USA Jobs, they were posted within the home, 


4 and they 


were classified as AN or AD positions rather 


5 than GS 


- they were on a different pay scale, and we 


6 had diff 


rent forms for referring a certificate and 


7 differen 


application forms and so forth. 


8 Q 




9 resident 


employees? 


10 


we used the Armed Forces Retiring Home Act as 


11 the appo 




12 0PM auth 


rity, . 


13 


JUDGE COOK: Schedule A accepted service? 


14 


THE WITNESS: Yes. sir. 


16 Q 


And where did you find that authority? 


17 A 


It was — it's posted in the federal register 


18 every ye 


r. It originally was granted April 1, 1989. 


19 Q 


So resident ein>loyees were a schedule A 


20 accepted 


service? 


21 A 


That's correct. 


22 Q 


Okay, and at the time there was a 


23 determine 


ition to abolish the resident ei^loyee program. 


24 what was 


your understanding of the rights that they were 


25 due? 
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t they -- didn't 



Okay. Did you — whenever they 



d Ms. Essex regarding n^ complaint, my 






aally had envis 









into that excepted si 



people regularly b 



.d what cca^petitive 1 
n in, had they rrm a 
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2 the competitive level? 




3 A Accepted service employees are not entitled to 




4 assignment rights, and that goes along with the 5CFR 




5 351-701. Those assignment rights are limited to 








7 Q Was Mr. Wilson ~ did he have biunp and retreat 




8 rights? 




9 A NO. 




10 Q And have you reviewed his record with respect 




11 to veteran- s preference? 




12 A Yes. 




13 Q tod can you tell us what your conclusion is 




14 with respect to veterans preference as it applies to a 




16 A Okay, upon our review we did look at all the 




17 Information and he was entitled to veteran's preference 




18 for RIF. It would have been subgroup A, which - that's 




19 just the whole process. Basically in terms of the RIF 




20 it would not have had any effect on the outcome since 




21 all positions within that competitive level were 






23 those bump and retreat rights. 


24 so they can't go outside of that level, so 





th tlie regulatory provision that indicate: 
n employee -- when a position is first 
the accepted service if the person is in 
service they remain in the competitive 
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1 


position is first taken out of the oonpetitive service 


2 






in the competitive service? It says you will be 








Isn't that what the law says? 




A The law does say that. On our review it 




wasn't applicable to your situation. 




Q Why not? 




A AS stated before, that law - the purpose of 




that law was when the position itself not you as an 




individual is first moved from the competitive to the 




accepted service. 




The position you were separated from and went 




into at that time had been In the accepted service prior 




to the time you entered the position. 




Q Well, are you sure that - is there any reason 




for you to know? How do you know that I stayed in the 








that I was in, and are you sure that I did not remain in 




that position? 




A Yes, sir. On this same action that we 




referred to before it shows your transfer from the 




competitive position, which is the GS 0085 grade five 




position, into the new position in the accepted service. 


iL 


Q *nd what position was that? What position did 
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3 Q 


Are you familiar with the events at the time 


4 that Mr. 


— you're familiar with this appeal? 


5 


Yes. 


6 Q 


Ana you're familiar with the events at the 


7 time that 




8 A 


Yes, ma'am. 


9 Q 


And what was your position in relation to 


10 Mr. Wllsc 


n when he was terminated? 


11 A 


The chief of resident services. Well, I was 


12 the assoc 


late director of resident services at that 


13 time. They just changed my name. | 


14 


And What was your relationship to the security 


17 oversigh 
19 security 






20 A 


The same. 


Q 


Are you familiar with the resident employee 


22 program? 




23 A 


Yes. 


24 Q 


Do you have other — did you at the time that 


25 we had a 


resident employee program that Mr. Wilson fell 













Page 62 


1 under, d 


d you have 


ther posl 


blons 


that were 


resident 














3 A 


I did. 










4 Q 


Okay. And 


what posl 


tions 


were those 




5 A 


I had floo 


managers 


bni 


Iding manag 


ers. 


6 Q 


Okay. And 


can you e 


xplal 


1 the decls 


xon to 


7 abolish the resident 


employee 


progr 


am in favor 


of the 


8 stipend program to the best of 


your 






9 A 


Yes, ma'am 


TO the 


best 


of my know! 


edge, at 


10 the time 


there was a 


decision 


that 


was made. 


There was 


11 a stipen 


a program at 


Gulfport 


andw 


e had the r 


esident 


12 program 


in Washingto 


-I, and it 


was d 




we would 


13 go to th 


e stipend pr 


Dgraia for 




esidents. 




14 Q 


Okay. And 


can you descrl 


be the secu 




15 prior to 


the abolish, 


^nt of th 




ident employee 


16 program 


as Mr. Wilso 


n »as encloyed 




17 security 


Yes, prior 


that? 


going 


back to 20 


02 and 


19 2003 I h 


ad approxlma 


tely eight 


empl 


oyees that 


were 


20 resident 




As we mo. 


ed al 


ong in time 


in 2004 I 


21 went dow 


n - I belle 


ve in 200 


I ha 


d Mr. Wilsc 


n and he 


22 was the 


last reslden 




pric 


r to implei, 


enting 


24 ' \ 


was he the 




dent 


en^loyee in the 


2 5 security 


force or as 


a whole? 









Mr. Dicker son, you're saying that Mr. Cox, he 



ti duty and not doing t: 



e military 



guard on the g 



ident employees 
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1 


testifying right now. I just want to know what he knew. 


2 


Go ahead. 




MR. WILSON: Okay, sorry. Your Honor. 








division there have a designated position? Was there. 








was there any such thing as a gate guard In that. 




like - 




A We had no gate guard. All the guards did. 




They took turns at the gate and took turns patrolling 




and took turns investigating, whatever had to be done. 




Q Okay. When you were in the position as the 












there - 




A Yes, I did. 




Q — did you ever have any report that the — 




have occasion to report to chief of police or do you 




know of any occasion on which he reported to his boss or 




to any higher authority that the guards were not doing 




their jobs, the older guards were not doing their jobs? 




A This is kind of hard to answer in so far that 




through my office and up the chain there were occasions 
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1 they were 


older or younger. 


It was just - 


2 Q 


Okay. Well, spec 


flcally the older guards not 


3 doing the 


Ir jobs? 




4 A 


No, sir, not spec 


fically that I can recall. 


5 Q 


Okay. What about 


Bleeping on duty? Was there 


6 a case tl 


at reports that th 


. older guards collectively. 


7 that the 


e was a problem wi 


bh the older guards sleeping 


8 on autyj 






9 A 


NO, specifically 


no. I don't recall. 


10 Q 


Okay. NOW do you 


know of any reason why when 


11 the mill 


bary was using the 


home grounds to put their 


12 missiles 


up there on the hi 


11 by — statutory circle up 


13 there or 


whatever they call 


that where GEN Scott 's 


14 statue 1 


B. was there any re 


ason why It would be better 


15 not to have resident guards 


on the gate? 


!; I 


Okay. Good. 





1 equipment repair 



1 to promc 


te ev 


erybody, tbey tried to promote everybody 


3 into th. 


JUL 


e. SO I jumped out of there and I got over 


8 escort 


chool 


. Thafs where you learn how to nerve gas 


9 and bio 


ogica 




10 around 


Bu 


rid and maybe nuclear stuff, .too. 


12 stayed 


ompax 


December. They got a vacancy over in 
it July of '68 they promoted me in December. 


22 Like I 


say, 


the promoted everybody they could see, so 


23 they go 


t me. 


So then I got a staff sergeant. And then 


24 about s 




iths later, round about July maybe of '69, 


25 this pr 


o^W 


on comes up, vacancy comes up for a platoon 
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1 all three of thexn went in there 


in^ediately after I came 




3 so the position was n 


t abolished. That is 




.UDOECOOK: This is 


n January time frame of 




7 THE WITNESS: Yes, si 


r. They came in there in 




8 January 2004, iiumediatelY after 


I came out. I came out. 




9 They came in. 






10 JUDGE COOK: You've r 


emained a resident, is 




11 that right? 






12 THE WITNESS: Yes, si 


r. I'm still a resident 




13 today. 






14 JUDGE COOK: Okay. 






16 JUDGE COOK: I'm sorr 


y to interrupt you. You 






at you thought they 




18 didn't abolish the position. 






THE WITNESS: Right, 


ght. Okay. Mr. Cox 




2 had made these statements about 


- number one, it was 




21 better not to have a resident c 


the gate during periods 




22 of heightened security. So in 

23 that the residents aren't doinc 


>s good a job of 




24 security as the GS employees. 






25 Or, heaven forbid, tl 


!e contract guards down | 



n example of the kind of work they did, t 



7 quarter of a mile, le 


's say about an eighth of a mile. 


8 There's only one lig 


It between the buildings and the 


9 gate down there, so p 


Bople have a hard time seeing your 


11 In the mean 


time, some of those .nntr.ct guards 


12 are putting their han 


d up and giving this kind of a 


13 signal. Another thing is, if I'm on the gate down there || 


14 and a resident — som 


eone comes and inquires about a 


15 resident, well, I'm f 


amiliar with a great number of 


16 residents, so I know 


where they are and can tell them 


n where — you know, in 


fact, I've had people come up 


18 there, and I tell the 


m. well, he's gone. 


19 tod then so I kn 


ow how the home Is run, and I know 




me. For instance, when Mr. Cox was 


21 giving his testimony 


today he said something about how 


22 GEN Scott had gotten 


the money for the home in 1850. 


23 Actually it was in 1 


47 when he went into Mexico City 


24 there and charged th 


:m the money not to - he said in 


25 lieu of pillage, but 


what he meant was not let the 
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Ms. Essex's testimony here, the part where she said — 




JUDGE COOK: The affidavit? 




THE WITNESS: Yes, the affidavit. She's 




saying that this decision was made at resident services, 




but what is really going on and what I think is really 




going on when she makes that statement is she's covering 




up or telling this - fabricating why it is that all 




those - that my SF 50 said that I resigned. 




see, they put on there that I resigned, tod 




then they waited. They put on the SF 50 that I resigned 




and then they waited over 3 days before they even gave 




it to me just in case I did want to protest. 








is Mr. Fowler here. He was the director of personnel. 




of personnel. He's telling the' investigators that he 




doesn't have any firsthand information about how it is 




that I lost my job. Well, how could he be the director 




of personnel and not have any firsthand infonnation. 




specific firsthand information. He's got to have 








he's even there. He's got to know how I lost my job, 




but he said he didn't. 




Congress mandated that our home be operated on a model 
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1 the statement about that I was a gate gu 


ard and my 


2 position was categorized differently. T 


hat was not 


3 true. He made a statement about it was 


better to have 


4 the^OS guard wording on the gate than tb 


e resident 


6 , These are just statements that 


he's making 


7 about the age of the eiaployees, the olde 


r employees 


8 aren't doing their jobs, which really wa 


sn't true. But 


9 he was trying to justify his removing tf 


em. find I felt 




he didn't have 


11 the - and I guess I should be saying tl 


is in my final 


12 statement, so I'll save that for that. 






eems like to me. 


14 just to me as a witness here, that ifs 


almost like a 




the residents 


16 here, like Mr. Brock not giving - when 


the EEO 


n investigators come by, he doesn't give 


ny evidence. 


18 MS. Essex gives false evidence and Mr. 


ox gives false 


19 evidence, find it seems like there's a 


onspiraoy. 


20 I happen to know the day that 


I put my EEO 


21 complaint in we - Mr. Victor and our f 


lends, we play 


22 pinochle now; I'm in the same building 


'm in. It just 


23 happened that at 5=00 that day I left o 


t of there and 


24 there's all these cars out there, no on 




25 Mr. Fowler, Mr. Cox, Ms. Essex and Mr. 


Blackwell, I 



robably 500 people 
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1 


And I believe the agency has shown that - as 


2 


I said, the agency acknowledges that it should have 


3 


followed RIF procedures but the agency also I believe 


4 


has shown that had they followed those procedures the 


' 


result would not have been different. 


7 


llLcol Thank you, MS. Roy. 


' 


Mr. Wilson, you have the final word, sir. 


i 


MR. .zrz~i~ 


12 


appellant was not in the accepted service. I believe 


13 


that I was in - that I should have remained in accepted 


14 


service. I mean they're saying I was not in the 


15 


competitive service. I believe I should have remained 


16 


in competitive service because that is what the law 


17 


requires, and it doesn't make any provisions for you to 


18 


resign that provision. 


19 


Ifs not like you can say, -oh, well I don't 


20 


want to be in the competitive service." The law says 


21 


you will remain in it if you were in it to begin with 


22 


and your position has not changed. 


23 


Now my position was not abolished. I mean he 


24 


abolished all — he abolished people. He's supposed to 


ii 


abolish positions. The law reguires him to abolish 
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1 positions. It doesn't make any provisions for 




3 find that's not just with my case. It's also 


4 with the case of George Lausund that I gave yon, who 


5 provided an affidavit on here that his position over in 


6 the guest house was filled by a GS employee. And he 


9 But let's just - now, that's assuming that I 


10 was in that - they were able to put me in that 


11 position, but I just want to suggest that maybe the 


12 congress might have -- in that United States code 24-411 




14 employees that it refers to are part-time or 


15 intermittent employees. 


16 I have — there are five SF 50s in these 


17 documents that pertain to me. All of those say that I 


18 was a full-time employee. Now looking back on the laws 




2 had ever seen a United States code before I became 




22 ever seen a book, I'm not sure that I have ever seen the 


23 outside of the book, much less the inside of one. But 




25 see where there have been many mistakes or omissions. 
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1 is it culpability? 




2 well, anyw 


whenever he was asked these 




4 come off the top of 


lis head, without thinking about 


5 really what the gues 


tion was aud what the truthful 


6 answer was. 




7 And here. 


lefs go have another decision here 


8 that - targets olde 


r workers with layoffs, firings, a 


9 case of age discrimi 


nation can be established. 


10 That's - versus Uno 


va industrial Automative Systems 


11 incorporated in the 


Sixth Circuit Court. 


12 Then there 


s another one - includes this 


13 dismissal of a discr 


rmination claim. A teacher of 30 


14 years was fired afte 


r her vice principal told a student 


15 that she was too old 




16 the vice president w 


as involved in the decisionmaking 


17 process, the case Co 


uld not be dismissing on summary 


18 judgment, whatever t 


hat means. 


19 But in any 


case, the chief operating officer 


20 here, he did target 


older workers. He did make 


21 statements indicatin 


g he felt like they weren't doing 


22 their jobs. And I f 


eel like that I personally was 


23 severely damaged. I 


think that I should be - the 


24 judgment should be r 


endered in my favor, and I think 


25 that there should be 


a penalty assessed because this is 



